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THE PRESIDENT
OF THE
GENERAL ASSEMBLY

27 July 2017
Excellency,

Please find enclosed a letter from the co-facilitators of the intergovernmental
consultations and negotiations on issues related to the global compact, the
intergovernmental conference as well as their preparatory process, Mr Juan José Gomez-
Camacho, Permanent Representative of Mexico to the United Nations, and Mr Jiirg
Lauber, Permanent Representative of Switzerland to the United Nations.

The letter invites all Members and Observer States to the Fifth Informal Thematic
Session titled “Smuggling of migrants, trafficking in persons and contemporary forms of
slavery, including appropriate identification, protection and assistance to migrants and
trafficking victims”; which will take place on 4-5 September 2017, in Vienna/Austria at
Vienna International Centre, Plenary Room. It includes a Procedural Note for this
session and an invitation to stakeholders to attend an informal dialogue with the co-
facilitators on 5 September from 9:00 am to 9:50 am.

I am also pleased to enclose herewith a letter from Special Representative of the
Secretary-General on International Migration and the Secretary-General for the
intergovernmental conference, Ms. Louise Arbour, transmitting the inter-agency issue
brief for the Fifth Informal Thematic Session for your consideration.

I also wish to inform you that, further to my letter dated 6 June 2017, the
following moderators have been selected:

e Panel 1: H.E. Ambassador Rafael Mariano Grossi of Argentina.

e Panel 2: H.E. Ms. Elisabeth Tichy-Fisslberger, Director General for Legal and
Consular affairs at the Federal Ministry for Europe, Integration and Foreign Affairs
of Austria, and H.E. Mr. Andrew Goledzinowski, Australia’s Ambassador for
People Smuggling and Human Trafficking.

e Panel 3: H.E. Ms. Susan Coppedge, Ambassador for Trafficking in Persons issues —
USA, and H.E. Leigh Turner, UK Permanent Representative to the UN, Vienna.

Please accept, Excellency, the assurances of my highest consideration.

(WA

Peter Thomson

All Permanent Representatives and
Permanent Observers to the United Nations
New York.
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EXECUTIVE OFFICE OF THE SECRETARY-GENERAL
CABINET DU SECRETAIRE GENERAL

REFERENCE:

26 July 2017

Dear Mr. President,

Further to General Assembly Resolution A/RES/71/280, please find the
inter-agency issue brief for the fifth thematic session on “Smuggling of migrants,
trafficking in persons and contemporary forms of slavery, including appropriate
identification, protection and assistance to migrants and trafﬁckmg victims”.
This issue brief will also be available on the:
http://refugeesmigrants.un.org/migration-compact.

I would be grateful if this letter and issue brief could be shared with the
Membership for their information.

Please accept, Mr. President, the assurances of my highest consideration.

e

Louise Arbour
Special Representative of the
Secretary-General for International Migration

His Excellency

Mr. Peter Thomson

President of the General Assembly
New York



Schweizerische Eidgenossenschaft
Confédération suisse
Confederazione Svizzera
Confederaziun svizra

PERMANENT MISSION OF MEXICO
TO THE UNITED NATIONS

Permanent Mission of Switzerland to the United Nations

New York, 27 July 2017

Excellency,

We are pleased to write to you in our capacity as co-facilitators to lead the intergovernmental consultations
and negotiations on issues related to the global compact for safe, orderly and regular migration, the
intergovernmental conference, as well as their preparatory process.

The fifth informal thematic session entitled “Smuggling of migrants, trafficking in persons and contemporary
forms of slavery, including appropriate identification, protection and assistance to migrants and trafficking
victims” will take place on 4-5 September 2017 at the United Nations Office at Vienna.

We kindly invite all Member and Observer States to this meeting and are looking forward to having
interesting and constructive discussions. Your engagement is key to ensuring the positive outcome of this
process.

In preparation for the fifth informal thematic session, we have the honour to transmit to you a procedural
note which provides information regarding the format and tentative agenda of the two-day meeting. In this
context, we would also like to kindly draw your attention to our letter dated 14 July, providing delegations
some guidance on their interventions for the sessions.

In addition to the informal thematic session, we are pleased to invite stakeholders to an informal dialogue
on 5 September from 9:00 am to 9:50 am, in accordance with resolution 71/280, paragraph 8. All Member
and Observer States are kindly invited to attend as well. .

Please note that information on the preparatory process is continually being updated on the dedicated
website: https://refugeesmigrants.un.org/migration-compact.

Finally, please be reassured that the co-facilitators are fully at your disposal and we therefore encourage
delegations to reach out in case of questions or concerns.

Please accept, Excellency, the assurances of our highest consideration.
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Juan José Gémez-Camacho Jurg Lauber
Ambassador and Permanent Representative of Ambassador and Permanent Representative of
Mexico to the United Nations Switzerland to the United Nations

Permanent Missions
to the United Nations
NEW YORK




Global compact for safe, orderly and regular migration

Procedural Note for the Fifth Informal Thematic Session:
“Smuggling of migrants, trafficking in persons and contemporary forms of slavery, including

appropriate identification, protection and assistance to migrants and trafficking victims”

Vienna, 4-5 September 2017
Vienna International Centre, Plenary Room

R Introduction

In resolution A/RES/71/280 “Modalities for the intergovernmental negotiations of the global compact
for safe, orderly and regular migration”, the General Assembly requested the President of the General
Assembly, with the support of the Secretary-General and by drawing on the expertise of the
International Organization for Migration in particular, other members of the Global Migration Group
and other relevant entities, to organize a series of informal thematic sessions on facilitating safe,
orderly and regular migration that shall address, but not be limited to, the elements outlined in annex
I, paragraph 8, of its resolution A/RES/71/1.

The fifth informal thematic session will address smuggling of migrants, trafficking in persons and
contemporary forms of slavery, including appropriate identification, protection and assistance to
migrants and trafficking victims.

Il. Format

The informal thematic session will be held over the course of two days from 10:00 am to 1:00 pm and
from 3:00 pm to 6:00 pm and will be co-chaired by the co-facilitators. The session will include brief
welcoming remarks, the presentation of the issue brief, three expert panels, a summary panel
discussion, and closing remarks.

a. Welcoming remarks

The co-facilitators will make welcoming remarks presenting the informal thematic session (ten
minutes).

b. Presentation of the issue brief

The Secretary-General of the intergovernmental conference will present the inter-agency issue brief
for the informal thematic session.

c. Expert panels

Each expert panel will be moderated by a Member State, to be appointed by the President of the
General Assembly in accordance with paragraph 17 of resolution A/RES/71/280. The moderator will
open and close each expert panel and ensure the interactive nature of the discussions. The opening
remarks from the moderator will be of five to seven minutes.

There will be three experts on each panel. Each expert will make a brief introductory presentation on
the theme (five to seven minutes each). Panelists will be asked to briefly frame the issues to be
discussed in their panel session, and to include in their remarks relevant facts and figures related to the
scope of the issues to be discussed, highlight gaps in policy and implementation, and identify priorities
for action.




The presentations of the panelists will be followed by an interactive discussion led by the moderator
During the discussions, delegations may ask questions and provide comments to the panelists or
provide brief observations on the theme. The limit for interventions from the floor is three minutes.
There will not be a pre-inscribed speakers’ list.

The interactive discussion will include alternating segments between Member States and panelists.
Other accredited stakeholders may participate in accordance with resolution A/RES/71/280.

On taking the floor, all participants are encouraged to reflect on effective national, regional and
international policies, key policy priorities, data collection and. disaggregation (by age, sex and
migratory status) as well as capacities for implementation. Participants are encouraged to provide
examples of good practices and multi-stakeholder partnerships and to present actions and
commitments to inform the global compact for safe, orderly and regular migration.

The moderator will provide concluding remarks at the end of each panel (five to seven minutes),
summarizing the main points discussed, any conclusions, and issues of major relevance to the
interactive discussion. '

The precise structure of each expert panel is outlined in the attached agenda.

d. Summary panel

At the conclusion of the three expert panels, a summary panel composed of the three moderators and
a thematic expert will be co-chaired by the co-facilitators. The moderators of each panel will provide
their perspectives of the various views expressed during their panel discussions (ten to fifteen minutes
- each). The thematic expert will then provide remarks about the interlinkages and overarching themes
between the panels, as well as offer ideas for further discussion, potential commitments to consider
and options for ways forward (fifteen minutes). The co-facilitators will then open the floor to reactions
and comments from Member States, who may in turn also ask questions and bring forward
recommendations regarding the substantive topic of the informal thematic session.

e. Closing

At the conclusion of the summary panel, the co-facilitators will outline conclusions of the informal
thematic session and briefly inform about the next steps.

f. Side events

Side events may be organized during the lunch break (1:15 pm to 2:45 pm) or preceding the plenary
sessions. Organizers of side events are encouraged to coordinate their plans with the office of the
Secretary-General of the intergovernmental conference before 10 August 2017. Please contact
gcmigrationparticipationvienna@un.org.




ANNEX 1: Agenda

Day 1

Time ;
10.00-10.15

Concept

Opening segment
= Welcome remarks by the co-facilitators
= Remarks by the Secretary-General of the intergovernmental conference

10.15-13.00

PANEL 1: Smuggling of migrants

This panel will examine actions taken and gaps in responses to the smuggling of
migrants. Panelists will discuss: implementation of the definition of smuggling of
migrants and the related obligations and commitments at international law; the
range of stakeholders involved in investigating and prosecuting criminal actors,
preventing smuggling of migrants and assisting and protecting smuggled migrants;
national and cross-border coordination and cooperation, including between State
and non-State actors; the challenges and opportunities of a framework seeking to
both combat the smuggling of migrants and protect the rights of smuggled
migrants; and the preventive impact of measures such as the availability of
pathways for regular migration, or coordinated cross-border action against
transnational smuggling networks.

13.00-15.00

Lunch | Space for Side Events

15.00-17.50

PANEL 2: Trafficking in persons and contemporary forms of slavery

This panel will explore the crime of human trafficking including for sexual
exploitation, forced labor, servitude and slavery, and related exploitative practices.
This panel will examine actions taken and gaps in responses to trafficking in
persons. Panelists will discuss: implementation of the definition of trafficking in
persons and the related obligations and commitments at international law; the
range of stakeholders involved in investigating and prosecuting criminal actors,
preventing trafficking in persons and protecting its victims; national and cross-
border coordination and cooperation, including between State and non-State
actors; the challenges and opportunities of a framework seeking to both combat
trafficking in persons and protect the rights of trafficking victims; and the
preventive impact of measures such as risk assessment of re-victimization or re-
trafficking in developing counter-trafficking responses, or initiatives to address
exploitative labor practices within supply chains, or consumer-based action against
products or services resulting from trafficked labor.

17.50-18.00

Closing remarks by the co-facilitators

Day 2

Concept

10.00-10.05

Welcome remarks by the co-facilitators

10.05-13.00

PANEL 3: Appropriate identification, protection, and assistance to migrants and
trafficking victims

This panel will examine concrete measures undertaken to enhance protection and
assistance of trafficking victims and smuggled migrants, as migrants in vulnerable
situations. The panel would focus in particular on issues of (a) identification and
referral, such as ensuring an adequate capacity amongst all relevant actors and the
availability of information and related resources to migrants regarding rights,
access and the extent of various forms of assistance and support; (b) protection,




such as ensuring the non-criminalisation of trafficked persons and smuggled
migrants, or that specialised responses are linked with a broader protection
framework including child protection and asylum procedures, and (c) assistance,
including that access to support measures is not made conditional upon
cooperation with State criminal justice authorities. The panel will provide
examples of tools, highlight specific forms of protection and assistance and the
roles of various actors.

13.00-15.00 Lunch | Space for Side Events
15.00-17.50 SUMMARY PANEL: Synopsis of the main conclusions and outcomes
= Moderators present the key recommendations resulting from their panels
= Thematic expert, having followed both days, provides a short overview of
the main discussions and the interlinkages between the panels
= Interactive exchange between the moderators, the thematic expert and
Member States on the outcomes of the session
17.50-18.00 Closing remarks by the co-facilitators




Issue Brief #5

Smuggling of migrants, trafficking in persons and contemporary forms of slavery, including
appropriate identification, protection and assistance to migrants and trafficking victims

Introduction

Across the world, an increasing number of women, men, and children embark on perilous journeys in
search of safety and dignity, and risk abuse and exploitation in countries of origin, transit and
destination. As recognized in the New York Declaration for refugees and migrants, some feel compelled
to resort to smugglers, especially in the absence of regular migration pathways. Others become victims
of trafficking in persons’.

In the New York Declaration, states reaffirmed the importance of existing international instruments on
preventing and combatting trafficking in persons and the smuggling of migrants, and committed to
combat the abuses and exploitation suffered by migrants and refugees, to vigorously combat trafficking
and smuggling, and to identify and support victims of trafficking?.

These commitments are closely aligned with existing international normative frameworks, the Global
Plan of Action to Combat Trafficking in Persons®, and the 2030 Agenda for Sustainable Development,
which among other things calls for the eradication of human trafficking, modern slavery and forced
labour, and to facilitate safe, orderly and regular migration®.

Distinguishing trafficking in persons from smuggling of migrants

Trafficking and smuggling are globally prevalent, distinct but related crimes defined in international
law’. Yet, they are too frequently misunderstood and conflated. This confusion can lead to inadequate
measures by states, courts and service providers to identify, protect and assist victims of trafficking and
migrants in vulnerable situations in the context of smuggling.

Trafficking in persons Smuggling of migrants

e Act: Recruitment, transportation, transfer, | e The procurement of the irregular entry of a
harbouring or receipt of persons; person;

e  Means: Threat or use of force or other forms of | e Into a State Party of which the person is not a
coercion, abduction, fraud, deception, abuse of national or a permanent resident;
power or of a position of vulnerability or of the | ¢ In order to obtain, directly or indirectly, a
giving or receiving of payments or benefits to financial or other material benefit.

achieve the consent of a person having control
over another person;

e Purpose: Exploitation including, but not limited
to, sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude
or the removal of organs.

! New York Declaration for Refugees and Migrants (A/RES/71/1), para. 9

2 Ibid, paras. 10, 23, 27, 29, 34-36. Also see: Annex II, para. 8 (k) and (1).

3 Global Plan of Action to Combat Trafficking in Persons (A/RES/64/293).

42030 Sustainable Development Agenda (A/RES/70/1), SDG targets 5.2, 8.7, 10.7 and 16.2.

5 See the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children (Trafficking in Persons Protocol) and the Protocol against the Smuggling of Migrants by Land, Sea and
Air (Smuggling of Migrants Protocol), supplementing the United Nations Convention against Transnational
Organized Crime (UNTOC).




Some of the key differences between trafficking and smuggling include®:

e  Human trafficking is a crime against a person. The criminal purpose is to exploit a person. Victims
of trafficking are accorded a number of assistance and protection rights.

e Migrant smuggling is a crime against a state; it is not in itself a human rights violation. The criminal
purpose is financial or material benefit for the smuggler. The offence may be aggravated when it is
perpetrated in a way that endangers lives or safety, or entails ill-treatment of migrants. The rights
to protection and assistance’ are linked to the circumstances endured by migrants in this context,
including due to other crimes committed against them by abusive smugglers or other actors.

e Transnationality - smuggling is always transnational, whereas trafficking may not be. Trafficking
can occur regardless of whether victims move between states or within a state's borders.

e Source of criminal income - the profits of migrant smuggling are derived from the fee for
transportation or facilitation of the irregular entry in another country, while in human trafficking,
profits are derived from exploitation, including for sexual exploitation, forced labour or slavery-
like practices.

e Consent - trafficking victims have never consented to the intended exploitation. Consent issues can
be difficult to define in situations of smuggling. While smuggling initially involves some consent
of the migrant, smuggled migrants may also retract their consent en route but may be forced to
continue, for example, below deck in overcrowded smuggling vessels.

There are also similarities between both crimes. A key commonality is that neither smuggled migrants
nor trafficked persons are the criminal focus of the definition of either crime. Criminals may both
smuggle and traffic people, employing the same routes and methods of transportation, with the work of
migrant smugglers often benefiting human traffickers. Because of the unequal power relationship,
smuggled migrants are particularly vulnerable to being trafficked at various points of their journey,
including the starting point as well as at their destination®. Crucially, both crimes may endanger the
lives and safety of the individuals concerned. Both smuggled migrants and trafficked people may have
protection and assistance needs.

Contemporary forms of slavery

While the notion of contemporary forms of slavery is not defined in international law, it is linked to a
variety of human rights violations, including traditional slavery, forced labour, debt bondage, servile
forms of marriage and the exploitation of children’.

There is a complex link between slavery and trafficking in persons, with slavery and slavery-like
practices, servitude and forced labour being exploitative purposes for which a person might be
trafficked.

Some migration-related policies, such as prohibiting migrant workers from changing their employers,
can inadvertently play a role in creating situations of vulnerability to exploitation, including through
human trafficking, forced labour and slavery.

6 See also ICAT, Issue Brief #01, What is the difference between trafficking in persons and smuggling of
migrants?, 2016

7 Smuggling of Migrants Protocol, Articles 4 and 16.

8 Reports of the Special Rapporteur on trafficking in persons, especially women and children (A/HRC/32/41) para
16 and (A/HRC/29/38) para 11.

° The legal framework on slavery includes the 1926 Slavery Convention and 1956 Supplementary Convention.
The mandate of the Special Rapporteur on contemporary forms of slavery has made recommendations regarding
responses to the vulnerability of migrants to contemporary forms of slavery in situations of domestic servitude
(A/HRC/15/20), forced labour in supply chains (A/HRC/30/35) and debt bondage (A/HRC/33/46).




Normative framework

International instruments provide the core framework for addressing trafficking in persons and
smuggling of migrants, including the Trafficking in Persons Protocol and the Smuggling of Migrants
Protocol. Several other international and regional frameworks and related guidance are relevant to
building comprehensive responses to trafficking and smuggling'®.

Given the complexities of these crimes, sustained implementation of these frameworks requires the
dedication of resources and a more comprehensive response to adequately prevent trafficking, reduce
the reliance on smuggling and protect the rights of migrants. ‘

Global patterns of trafficking in persons and contemporary forms of slavery

The majority of the cases of detected trafficking in persons involve the crossing of international borders
— while some 42 per cent of detected victims are trafficked domestically. According to data collected
for the 2016 Global Report on Trafficking in Persons, between 2012-2014 more than 63,000 victims of
trafficking were reported in 106 countries'!. Yet, only a small proportion of trafficked victims are
currently identified.

Over the last 10 years, the profile of detected trafficking victims has changed. Most detected victims
are still adult women. Together, women and girls account for 71% of all trafficked victims detected
globally. Yet, the share of children and men victims of trafficking has increased as compared to a decade
ago. In 2014, children and men comprised 28 percent and 21 percent of detected victims respectively,
compared to 13 percent each in 20042,

Trafficking for sexual exploitation remains the most detected form of trafficking but has been
decreasing in recent years in terms of the share of all forms of detected trafficking, with trafficking for
forced labour increasing'. In 2007, 59 per cent of detected victims were trafficked for the purpose of

19 These include the International Labour Organization (ILO) Conventions, such as Convention No. 105 on the
Abolition of Forced Labour (1957); Convention No. 29 on Forced or Compulsory Labour (1930), the Protocol to
the Forced Labour Convention (2014), and Convention No. 182 on the Worst Forms of Child Labour (1999).
Furthermore, the Convention on the Rights of the Child, and the Optional Protocol on the Sale of Children, Child
Prostitution, and Child Pornography, prohibit trafficking in children for any purpose, including for exploitive and
forced labour, and contain a number of provisions that underpin a child-rights approach. The Convention of the
Elimination of All Forms of Discrimination Against Women (CEDAW) calls on states to address all forms of
trafficking of women and girls. Also of relevance is the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families, the Refugees Convention and 1967 Protocol thereto, as
well as the International Law of the Sea framework. The core human rights instruments informs the ways in which
states’ obligations arise under international human rights law, including to protect the rights of migrants and
trafficked victims. Also see: OHCHR, Recommended Principles and Guidelines on Human Rights and Human
Trafficking (2002) and on Human Rights at International Borders (2014), and GMG Principles and guidelines on
the human rights protection of migrants in vulnerable situations. Regional instruments such as the Council of
Europe Convention on Action against Trafficking in Human Beings (2005), the European Directive 2011/36/EU
and the ASEAN Convention against Trafficking in Persons, Especially Women and Children (2015) are also of
relevance.

11 For the 2010-2012 period, the figure was 40,000, whereas for 2007-2010, some 55,000 victims were reported.
UNODC, Global Report on Trafficking in Persons, 2016. On the Eastern and Central Mediterranean routes, over
a third (39%) of the 22,000 migrants interviewed by IOM between 2015-2017 answered positively to one of the
indicators of trafficking and other exploitative practices, with many reporting direct experiences of abuse,
exploitation and practices which may amount to human trafficking.

12 UNODC, Global Report on Trafficking in Persons, 2016, pp. 6, 7 and 11.

13 In 2012, the ILO estimated a global figure of 20.9 million victims of forced labour of which 44% had moved
either internally or internationally. Women and girls represent the greater share (55%), as compared to men and
boys (45%). These estimates do not provide a disaggregated figure for trafficking in persons. In late 2017, ILO,
the Walk Free Foundation, and IOM plan to release a global estimate of modern slavery. See ILO Global Estimate




sexual exploitation, whereas in 2014, the share was 54 per cent. For trafficking for forced labour, the
shares were 32 per cent in 2007 and 38 per cent in 2014. Changes in the percentages of detected crimes
may, however, reflect a greater willingness amongst trafficked persons to come forward, enhanced law
enforcement, or changes in existing anti-trafficking responses to particular types of trafficking, rather
than actual changes in trafficking practices themselves.

Detection of cases of other trafficking, including forced marriage, begging, petty crime, benefit fraud,
and for the purpose of organ removal, have remained at approximately 10 per cent of the global total.

Humanitarian crises, such as armed conflicts, natural disasters, and protracted civil unrest, can also lead
to an increase in trafficking in persons. For example, children may be trafficked as soldiers. Also, large-
scale displacement triggered by crisis may make populations vulnerable to trafficking!*.

Global patterns of migrant smuggling

Trends in global patterns of migrant smuggling are difficult to assess. A range of factors such as the
lack of regular migration channels, high visa fees, the often lengthy bureaucratic procedures and
increasingly restrictive entry requirements, coupled with a demand for the various contributions
migrants make and services they provide, may create the conditions and incentives for migrants to
engage the services of smugglers.

While there is insufficient data available to estimate the global magnitude of migrant smuggling,
Europol, for example, has estimated that 90% of the irregular crossing of borders into the European
Union through 2015 was facilitated by smugglers'®.

Smuggled migrants can be vulnerable to violence, abuse and exploitation due to the unequal power
relationship with smugglers, an inability or unwillingness to seek protection from the state and the lack
of options with regard to exit strategies'®. They are at a high risk of victimization through other crimes,
including extortion, kidnapping, sexual and gender-based violence, deprivation of food and water, and
even homicide'”.

Migrants may also be the victims of collusion between smugglers and local moneylenders who provide
loans to pay for the journey and then claim family land or property as collateral'®. In addition, they may
be adversely affected by border control measures, such as dangerous interception practices at sea'”.

Smuggled migrants can also be at risk of extortion and abuse by state officials, such as border authorities
or police officers, who, in some instances, have facilitated migrant smuggling or at least turned a blind
eye to it in exchange for a bribe or a share of the profits generated®.

Reports of acts of intimidation and criminal charges against civil society organizations and volunteers
who, without any material benefit, provide aid and humanitarian assistance to irregular migrants are of
great concern and may leave these migrants without life-saving assistance.

of Forced Labour: Results and methodology, 2012, pp. 16-17.

141CAT, Issue Brief #2, Trafficking in Persons in Humanitarian Crises, 2017.

15 According to Europol, in most cases, these services were provided by criminal groups, with criminal networks
involved in migrant smuggling estimated to have had a turnover of between EUR 3-6 billion in 2015.

16 OHCHR, Situations of migrants in transit (A/HRC/31/35), paras 55-58.

171n 2015, reports estimated that for every 1,000 passengers aboard smugglers’ boats on the Andaman Sea and
the Bay of Bengal, 11 or 12 died from starvation, dehydration, disease and abuse. See: UNHCR Tracks,
Abandoned at Sea, Stories of refugees and aid workers, 2015. Also see: IOM, Missing Migrants Project, 2017.

18 JOM, Thematic Paper, Combatting trafficking in persons and contemporary forms of slavery, 2017

19 OHCHR, Promotion and protection of the human rights of migrants in the context of large movements

(A/HRC/33/67), p. 21.
20 UNODC, Issue paper, Corruption and the smuggling of migrants, 2013.




Regular migration pathways

The lack of sufficient safe and accessible regular pathways for migration and admission, including via
family reunification, labour mobility at all skills levels, and opportunities to study that are accessible to
migrants, have increased the demand for services of smugglers.

For instance, with legal or practical obstacles restricting or delaying family tracing and reunification,
many migrants, including children, are induced to take dangerous irregular routes and rely on smugglers
to unite with their families®!.

Adequate identification of, and protection and assistance to migrants in vulnerable situations in
the context of smuggling and victims of trafficking and contemporary forms of slavery

States have made considerable progress in developing measures to protect victims of trafficking and
migrants in vulnerable situations in the context of smuggling. For instance, in some cases identified
victims of trafficking have access to temporary or permanent residency and work permits, safe
accommodation, medical and psychological support and integration opportunities. However, trafficked
persons who no longer have authorization to stay — for example, because their temporary residency
permit attached to criminal proceedings has expired - are often not afforded the opportunity to apply
for permission to remain®.

It can be difficult and resource-intensive to identify victims of trafficking, smuggled migrants with
protection needs (such as migrants who have suffered violence or trauma), and other potential victims
of abuse and exploitation. Research suggests that a proportion of victims of abuse and exploitation avoid
seeking protection and assistance because, for example, they fear deportation on account of their
irregular status. Similarly, the services available are still too often dependent on factors such as age,
sex, nationality, migration status, type of exploitation, location of exploitation and who identified the
victim.

It is therefore crucial that states increase their capacity to properly identify and subsequently protect
and assist victims. In many countries, this will require increasing identification and referral capacities
among a wide variety of front-line responders to migrants, notably at locations where there are large
numbers of migrants such as reception and detention centers.

A number of entities, including the Global Migration Group (GMG), have developed guidance designed
to assist states and other stakeholders to protect migrants facing situations of vulnerability, including in
situations of abuse experienced when resorting to the use of smugglers or exploitative facilitators?.

Mainstreaming child protection and gender responsive measures

Strong national child protection and social protection systems in origin, transit and destination countries
can contribute to effectively prevent, identify, refer and address related cases of child violence, abuse
and exploitation, including trafficking in children. Social outreach work to provide assistance to and
monitor children who are in situations of particular vulnerability along migratory routes and at
destination, including those who are unaccompanied, can assist in early identification and prevention
of any further harm?*.

21 UNHCR, Family reunification in Europe, 2015.

22 See: Report of the Special Rapporteur on trafficking in persons (A/HRC/29/38), para. 28.

23 See: GMG Principles and practical guidance on the protection of the human rights of migrants in vulnerable
situations (A/HRC/34/31); GMG, Exploitation and abuse of international migrants, particularly those in an
irregular situation: A human rights approach, 2013; UNHCR, ‘Migrants in vulnerable situations’: UNHCR’s

perspective, 2017.
24 Gaps in the child protection system can expose children to the risk of exploitation. UNICEF France and UNICEF




Greater attention is also needed on the gender dimension of trafficking and migration, especially given
that women migrants account for almost half of global migrant workers and more than half of detected
victims of trafficking?. Women are commonly concentrated in low skilled and low paid jobs that fall
under unregulated and informal sectors, and usually have little or no labour and legal protection, which
puts them at greater risk of abuse such as sexual exploitation and forced labour.

Men are highly susceptible to certain forms of trafficking, such as for forced labour. Yet, they are less
likely to be identified and receive protection and assistance services.

Demand and the role of the private sector

In an increasingly globalized economy, the demand for cheap labour and services in countries of
destination, particularly in informal or poorly regulated labour markets, coupled with a lack of
opportunities for labour mobility, significantly contributes to the exploitation of migrants, and creates
favorable conditions for trafficking and smuggling networks to thrive®.

Exploitation of migrant workers often begins even before the migration process, when recruitment
intermediaries charge fees, deceive job seekers about the conditions of employment, or even operate
negligently. When migrants have paid high recruitment fees and incurred costs in order to secure
employment, they may arrive at the workplace mired in debt and have few options if they are exploited.
This is even more likely when a worker’s migration status ties them to a specific employer or they have
migrated irregularly. Companies have a particular responsibility to ensure that not only they but also
their suppliers engage in ethical recruitment and fair employment practices. States have an obligation
to ensure companies in their jurisdiction respect labour rights.

Non-criminalization of humanitarian actors and smuggled migrants

The Smuggling of Migrants Protocol criminalizes only those acts of smuggling of another person that
are carried out for a financial or other material gain. Thus it is not a basis for criminally prosecuting
persons who facilitate the irregular border crossing of migrants or refugees for humanitarian reasons or
on the basis of close family ties, as opposed to profit or material gain*’. The Protocol further provides
that states shall adopt measures to establish as aggravating circumstances actions that endanger the lives
or safety of migrants, or entail their ill-treatment.

The Protocol also provides that smuggled migrants shall not be liable to criminal prosecution for having
been smuggled, and that those whose lives or safety are endangered should be afforded assistance and
protection. The Protocol also indicates that nothing in the instrument shall prevent states from taking
measures against a person whose conduct constitutes an offence under its domestic law. Yet, measures
to criminalize irregular migration may be counterproductive as they may not have any impact on

UK, Neither Safe nor Sound: Unaccompanied children on the coastline of the English Channel and the North Sea,
2016, p. 85. Also see: UNICEF, UNHCR, IRC, The way forward to strengthened policies and practices for
unaccompanied and separated children in Europe, 2017.

25 Women account for 44.3 per cent of all migrant workers. See ILO global estimates on migrant workers: Results
and methodology, 2015, pp. 5-6. Also see: UNODC, Global Report on Trafficking in Persons, 2016.

26 See, Report of the Special Rapporteur on the human rights of migrants on proposals for the development of the
global compact on migration (A/71/285), para. 13.

2T UNODC, The Concept of "Financial or Other Material Benefit” in the Smuggling of Migrants Protocol, 2017.
In this regard, the Travaux Preparatoires of the Smuggling of Migrants Protocol indicate that the reference to “a
financial or other material benefit” as an element of the definition “was included in order to emphasize that the
intention was to include the activities of organized criminal groups acting for profit, but to exclude the activities
ofthose who provided support to migrants for humanitarian reasons or on the basis of close family ties. It was not
the intention of the protocol to criminalize the activities of family members or support groups such as religious or
non-governmental organizations", pp. 469 and 689




migrant smuggling and can further stigmatize and marginalize migrants, thereby creating the conditions
that increase xenophobia against migrants?.

Ways forward - recommendations

While the international community has long condemned the abuses and exploitation suffered by
migrants, and many states have considerably strengthened their efforts to prevent and prosecute
trafficking in persons, contemporary forms of slavery and smuggling of migrants, and to identify,
protect and assist affected migrants, much more remains to be done.

The following represent a non-exhaustive list of principled, practical and action-oriented commitments,
in line with the New York Declaration for Refugees and Migrants, the 2030 Agenda for Sustainable
Development and existing frameworks, which could be made by states and other stakeholders within
the global compact for safe, orderly and regular migration:

Identifying, protecting and assisting migrants in vulnerable situations in the context of smuggling and
victims of trafficking and contemporary forms of slavery:

e Establish and effectively implement national legal frameworks to protect and assist migrants in
vulnerable situations in the context of smuggling and victims of trafficking in persons and
contemporary forms of slavery, irrespective of their migration status, in compliance with
international law and drawing upon the guidance provided in the GMG Principles and Guidelines
on the human rights protection of migrants in vulnerable situations.

e FEstablish national mechanisms to adequately identify vulnerabilities and protection needs and

ensure referrals, including to legal, medical and psychological services that are gender and age
sensitive.

e Establish “firewalls” between immigration enforcement, criminal justice and service providers, to
ensure that migrant victims of abuse and exploitation can access justice and assistance.

Enhancing responses to migrant smuggling:

e Open or diversify effective and accessible regular migration channels including timely family

reunification, labour mobility at all skills levels, education opportunities, and humanitarian
admission schemes. Strengthen information dissemination about these pathways.

e Review national legal and policy frameworks to ensure:

o legislation and enforcement target the activities of organized criminal groups acting for
profit, and do not criminalize those who support migrants for humanitarian or familial
reasons or migrants resorting to smugglers or who are compelled to smuggle others.

o prioritizing responses to aggravated smuggling, which endangers the lives or safety of
migrants or entails ill-treatment, including for their exploitation.

Enhancing responses to trafficking in persons and contemporary forms of slavery:

e Ensure that victims of trafficking and contemporary forms of slavery are not punished for offences
committed as a direct consequence of having been victims of these crimes.

28 In the New York Declaration, states agreed to consider reviewing policies that criminalize cross-border
movements, para. 33.




e Ensure that protection and assistance to victims of trafficking and contemporary forms of slavery
are not made conditional upon cooperation with the authorities against suspected criminals.

e Expand entitlements of victims of trafficking and contemporary forms of slavery to remedies,
including compensation, provision of temporary or permanent residency and work permits in the
country of transit or destination.

Capacity-building

e Strengthen capacity of front line actors, criminal justice practitioners, labour inspectors, asylum
authorities, social service providers, medical personnel, law enforcement and border authorities as
relevant to:

o more effectively prevent, identify and respond to exploitation and abuse in the context of
smuggling, trafficking and contemporary forms of slavery with particular attention to
gender and age required responses.

o more effectively combat and prosecute the crimes of migrant smuggling and trafficking in
persons through provision of technical assistance in areas such as international law and
practice, intelligence gathering, risk analysis, investigative skills and interviewing.

Increasing knowledge and cooperation:

e Enhance collection, sharing, and analysis of disaggregated data, including on the modus operandi
and economic models and conditions driving smuggling and trafficking networks, the number of
migrant victims of trafficking in persons and other crimes, the factors that entice and allow criminals
to target migrants, and the impacts of anti-trafficking and counter-smuggling measures.

e Set up bilateral and multilateral mechanisms among judicial authorities, law enforcement, border
control agencies and other relevant actors to share information, coordinate operational activities,
and support investigation and prosecution efforts to tackle transnational organized crime.




